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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
No. 75-6007 
UNITED STATES OF AMERICA, 


Petitioner-Appellee, 


FIRST NATIONAL CITY BANK, 
Respondent-—Appellant, 
CHEMICAL BANK 2W YORK TRUST CO., 


Respondent, 


Proposed Intervenor-Appellant 


APPEAL FROM ORDERS OF THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK IN CIVIL ACTION M 18 304 


BRIEF FOR PROPOSED INTERVENOR- 
APPELLANT MILTON F. MEISSNER 


STATEMENT 


Court below should have required a plenarv 


proceeding in which the taxpayer is made a party as a 


basis for determining whether the government should be 


permitted to break into and search the taxpayer's safe 


deposit boxes and seize and obtain any property contained 


therein belonging to the taxpayer. 


Whether the Court below erred in refusing to examine the 
legality of the jeopardy assessment asserted by the 
government as the basis for its suit and in not enjoining 
the jeopardy assessment for failure of the government to 


comply with the statutory requirements. 


Whether the government should be required to prove 


contested facts alleged in its petition. 


Whether the government's apparent objective to obtain 
evidence in connection with two ongoing grand jury 
investigations constitutes an invalid purpose 

breaking into and searching a safe deposit box pursuant 


to a jeopardy assessment. 


' 


Whether a taxpayer's Fourth and Fifth Amendment privileges 
are a bar to the government's asserted claim of right to 
break into and search the taxpayer's safe deposit boxes 


following a jeopardy assessment. 


STATEMENT OF CASE 

By petitions filed on October 4, 1974 against the First 
National City Bank and the Chemical Bank New York Trust 
Company in the United States District Court for the Southern 
District of New York, the government sought a court order 
permitting it to break into and to search at the respective 
banks two safe deposit boxes--the sole lessee of which is Dr. 
Milton F. Meissner--and "to seize and obtain any property or 
rights to property belonging to the taxpayer, Milton F. 


Meissner, which may be c.ntained in safe deposit box ... 


, a L 
which is located at the respondent's offices ...." Dr. 


Meissner was not named as a party or served with the petition. 
The petitions were based upon a jeopardy assessment, 

made unilaterally by the Internal Revenue Service (IRS), 

now properly at issue before the Tax Court which has made 

no final determination. 
Although the petitions request a court order permitting 

the seizure ot the taxpayer's property in the boxes, allegedly 
tax collection purposes, the government's real purpose in 


lpetition of the United States filed in this case by the 


government against the First National City Bank, p. 4, 


para. 2. 


seeking to forcibly break into and search the two 
deposit boxes apparently relates to seeking evidence, and 


has been clearly stated: 


"At this juncture we seek no personal liability 


against the respondent, but mly knowledge as to the 
. | 
contents of the safe deposit box[es]."* 


"On October 4, the Government filed duplicate 

petitions ... for the sole and limited purpose 

of learning about the contents of the safe 

deposit boxes."2 

Dr. Meissner, through counsel, ioved on October 15, 1974 
to intervene in order to assert his constitutional rights, 
to require the government to prove the allegations in its 
petitions, and to challenge the procedural steps which served 
as the basis for the petitions. United States District Judge 
Lloyd MacMahon took the matter under advisement and by Opinion 
filed December 31, 1974 denied the Motion to Intervene. Dr. 
Meissner's Motion for Reargument, dated January 10, 1975, was 


granted on January 27, 1975, but the Court adhered to its 


Original decision. 


. 
“Government's Memorandum cf Law, }{ in the District 
Court proceeding. 


2 
"Brief of the United States opposing Dr. Meissner's Motion 


for Stay Without Bond Pending Appeal, p. 2, filed in this 
case, No. 75-6007. 


By separate Orders filed January 27, a2! Judge MacMahon 


granted the government the right to break into the safe 


deposit boxes at the two banks and to search and to seize 
"any property having any monetary value, not otherwise exempt 
by statute, which is contained in said safe deposit box[es]." 
Dr. Meissner was not permitted to regain possession of 
property having no monetary value at the safe deposit box 
leased by the First National City Bank; rather, the Court 
ordered that "the First National City Bank shall maintain 
possession of any items contained in said safe deposit box 
not removed by the Internal Revenue Service until further 
Order of this Court." With respect to property in the 
Chemical Bank safe deposit box not seized by the IRS, the 
Court ordered that this property be placed in a separate 

safe deposit box and that the bank deliver "the keys to 

the petitioner (government) who shall deliver the same to 

the attorney for the lessee when the petitioner has no further 
need for the keys." 

The District Court granted the above orders despite the 
fact that respondent FNCB filed an answer to the government's 
petition, contesting by denial or lack of knowledge or informa- 
tion sufficient to form a belief, certain factual allegations 


in the petition, which the government was not required to prove 


On January 27, 1975 the District Court granted 
pending appeal, but conditioned the 
of a bond in the amount of $260,000 within forty-eight hours 
of the filing of a notice of appeal. Notice of appeal was 


timely filed on behalf of Dr. Meissner on March 26, 


FNCB also timely filed a notice of appeal. Subsequently, on 


Avra]. 25,. 2975; this Court by Order of Kaufman, CJ and Timbers, 
J, denied the request of Dr. Meissner and of FNCB for a Stay 
Without Bond Pending Appeal. On April 17, 1975, Justice 


Marshall denied the applications for relief from bond filed 
on behalf of Dr. Meissner and FNCB. 

On April 22, 1975 the government forcibly entered both 
safe deposit boxes. It seized the entire contents of the 
Chemical Bank box. An inventory of the contents of the 
FNCB box has been taken but to date no resolution has been 
made concerning the disposition of the 222 items in the box, 
which includes, among other things, personal papers of Dr. 
Meissner and property belonging to third parties. The 
government now seeks possession of all these items. 

Set forth below are the details and background of the 
government's actions to levy upon and to seize contents of 


the safe deposit boxes. 


In November, the government initiated a civil 


suit entitled SE Vesc at te. ‘Oke: sO) S.Diti yi, 


charging misappropriations of large amounts of stock and 
monies. Dr. Meissner was made a defendant in the civil 
suit. On February 22, 973, Judge Stewart, in recognition 


of Dr. Meissner's constitutional rights, entered a protective 
order, directing that 
“(T]he discovery of Milton F. Meissner be had 

only if the Government grants him immunity pur- 

suant to 28 U.S.C. 66002." 

On April 9, 1974, a copy of a notice of assessment 
(including civil fraud penalties) and demand for immediate 
payment was mailed from Washington, D. C. to Dr. Meissner 


and his wife, c/o his accountants, Main Lafrentz & Co., 280 


Park Avenue, New York, New York. At that time--April 9, 


1974--and since June of 1970 (over two years before his current 


problems with the government arose), Dr. Meissner has been a 
non-resident of the United States, a fact not contested by 
the IRS. In the early afternoon of the next day, April 10, 


1974, the government sealed the safe deposit boxes at issue 


4n ens 
The SEC sought a writ of mandamus to reverse Judge 


Stewart's order but the Second Circuit Court of Appeals 
denied the Government's petition on the ground that the 
order was not reviewable in mandamus which " 
for extraordinary situations. Securities and Exchange 
Comm'n. v. Stewart, 476 F.2d : 799: 424 Ciri L973). 


is reserved 


in this case pursuant to a Notice of Levy and Notice of 


Seizure, dated April 10, 1974 The Notice of Levy was said 


to be based upon an administrative determination of deficiency 
and liability for additional tax made by or on behalf of the 
Commissioner of Internal Revenue. The essessment of the 
deficiency was purportedly made under the provisions of the 
Internal Revenue Laws applicable to jeopardy assessments. 
Almost six months later the government filed its petitions 
to break into and search the safe deposit boxes. The boxes 
remained under seal until April 22, 1975, as noted above, 
when they were forcibly entered pursuant to the orders of 
Judge MacMahon filed January 27, 1975. The instant appeal 


is taken from those two orders. 


ARGUMENT 


POINT I 
THE SUMMARY PROCEEDING UTILIZED BY THE 
GOVERNMENT IS INVALID TO EFFECT A SEARCH 
AND SEIZURE OF PROPERTY, WHICH REQUIRES 
A PLENARY ACTION IN WHICH THE TAXPAYER 
IS MADE A PARTY. 


The government should have proceeded below by plenary 


proceeding making Dr. Meissner a party defendant. It has 


erred by failing to comply with the requirements of Section 


740 


3(b) of the Internal Revenue Code and resisting the adjudi- 


cation of all matters involved in this action as required by 


Section 74u3(c). Section 7403 provides, in part, as follows: 


a 


"(a) Filing. In any case where there has been a 
refusal or neglect to pay any tax ... the Attorney 
General ... may direct a civil action to be filed 
in a district court of the United States to 
enforce the lien of the United States ... or to 
subject any property, of whatever nature, of the 
delinquent, or in which he has any right, title, 


lor interest, to the payment of such tax or liability. 


{ 


(b) Persons. All persons having liens upon or 
claiming any interest in the property involved in 
such action shall be made parties thereto. 


(c) Adjudication and Decree. The court shall, 
after the parties have been duly notified of the 
action, proceed to adjudicate all matters involved 
therein and finally determine the merits of all 


claims to and liens upon the property. 


Under the doctrine set forth in Shields v. Barrow, 58 


S. 136, 139, (1854), Dr. Meissner is clearly an indispensable 


party with respect to his rights as less 
deposit box | his rights in property contained 11 
deposit box because the relief sought by the government 


cannot be made without affecting that interest. Indeed, the 


banks who are nominal respondents, have no such interest in 


the property. Furthermore, Section 7403(b) specifically 


requires that all persons claiming any interest in the 

property involved in such action shall be made parties thereto, 

and Section 7403(c) requires that the court shall, after 

the parties have been duly notified of the action, proceed 

to adjudicate all matters | involved therein and finally 

determine the merits of all claims and liens upon the property. 
Section 7402 of the Internal Revenue Code relied upon by 

the government is simply a grant of jurisdiction to the district 

court of the United States to make and issue writs, orders, 

judgments and decrees necessary or appropriate for the enforce- 

ment of the internal revenue laws in civil actions. 

the provisions and requirements of the Federal Rules 

Civil Procedure, including discovery, are applicable 

actions. The Supreme Court in New Hampshire 


v. Seanlon, 3 U.S. 404 (1960), pointed out that summary 


were practically unknown to the English common 
xpress statutory authorization, 
uctant to allow proceedings 
envisioned by the 
Federal Rules procedure 


action. 


for summary judgment in an ordinary plenary 


The taxpayer's right to protect his property 


in items sought by the government in jeopardy assessment 


was recognized by the Supreme Court in case involving 


summons, Reis! v. Caplin, 375 U.S. 440, 449 (1964), 


court stated: 


"In addition, third parties 

to protect their interests, or in the event 
the taxpayer is not a party he summons 
before the hearing officer, 2, too, may 


intervene.' 


is reason reversal is required. 


ARGUMENT 


POINT [I 

THE JEOPARDY ASSESSMENT SHOULD BE E! 

FOR FAILURE BY THE GOVERNMENT TO COMPLY 

WITH THE STATUTORY REQUIREMENTS, 

In its petitions the government asserts that the jeopardy 
assessment was validly made. If;:not validly made, the assess- 
ment should be enjoined and the petitions should be dismissed. 

Under appropriate circumstances jeopard\ scessments may 
be enjoined and this Honorable Court has so held. Pizzarello 
v. United States, 408 F.2d 579 (2d Cir. 1969), cert. denied, 


396 U.S 986 (1970). Accord, Lucila v. United States, 474 


Poze 565, 572 5th Cir. 21973) see also, Sherman v. 

>.2d 1081, (3d Cir. 1973). 

In the case at bar the government, which is the moving 
party, must show that the requirements under 26 U.S.C. 6331(a) 


have been met, including the requirement that the taxpayer 


must "fail or refuse" tc pay the assessment. On April 9, 1974 


The Third Circuit concisely stated its injunctive authority 


as follows: "Thus, pending a Tax Court decision which has 
become final, section 6213 clearly grants the district court 
jurisdiction to enjoin the assessments and levies imposed by 
the District Director on the Shermans and their property, 
unless such assessment was imposed in accordance with the 
authority granted in the jeopardy assessment provisions of 


section 6861." Sherman v. Nash, supra, at 1084 (footnote omitted). 


accountan received the letter--the 
and lien on Dr Meissner's property 
Both safe deposit boxes were sealed 
notice the taxpayer cannot be 
d" to pay the assess, ent; thus -h requiremen 
the statute have not been met, 1e sel: » of th 
deposit boxes is invalid. 
government hi 
with other aspects of the law as alleged 
accordingly, should be re red to meet its 
particularly since the government alone has many 
to show the validity of its 
infra. “ailure to satisfy the 
fatal to the petitions: 


"The critical detect he vernment 
in the instant case is tnat it has failed to sh 
that it took the formal steps under the statute 


posit. 


te Bee eavale. United States v. Bonaguro, 294 


; pie: P ; Signs 6 
Supp. 50, a CR Rs ES6C) 


Ginna , . 
This opinion 1s quoted with ap 


Circuit in Sherman v. Nash, supra, 


also, Rinieri v. Scanlon, 254 F 


—— 


Dr. Meissner should be permitted through discovery procedures 


to explore other possible infirmities in the procedures utilized 


by the government relating to the jeopardy assessment. The 
available facts establish that the government has failed to 
satisfy the applicable statute, thus the vase should be reversed 
ard remanded to the District Court requiring that this case be 
reversed and remanded to enjoin the assessment and levy or, 


at the very least, to permit discovery to be pursued and 


7 
evidence to be taken. 


the government may argue, as it did in its opposition to 
Dr. Meissner's Motion for Stay Without Bond Pending Appeal, 
that Dr. Meissner is a "fugitive from justice" (Brief of the 
United States, pp. 6,8). This assertion is irrelevant, 
inaccurate and without merit. ‘t is irrelevant because by 
being out of the country Dr. Meissner does not forfeit his 
right to assert constitutional or other defenses, particularly 
in a civil suit initiated by the government. See United States 
v. Weinstein, No. 74-2595, p. 15 (2d Cir. January 20, 1975). 
It is inaccurate because Dr. Meissner has been a non-resident 
of the United States since June, 1970, long before the jeopardy 
assessment of April, 1974. At no time can he be said to have 
fled. While Dr. Meissner failed to respond to a grand jury 
subpoena served extraterritorially, there are serious 
constitutional questions involving the procedures utilized. 
Although the statute under which he was served provides only 
for civil penalties, a bench warrant was issued for Dr. 
Meissner. However, he has not been charged with a crime. 
Contrary to the statement made by the government in its 
brief on page 8, he has not bees held in contempt. 


ARGUMENT 
POINT III 

THE GOVERNMENT SHOULD BE REQUIRED TO PROVE THE 

FACTS ASSERTED AS THE BASIS FOR ITS PETITION 

BEFURE OBTAINING RELIEF 

The government has encroached upon the private rights of 
Dr. Meissner both by searching his property (the leased safe 
deposit boxes) and by seizing his property (the contents 
of the Chemical box). The government should be required to 
show that it has faithfully observed the safeguards which 
have been established to ensure that an individual's rights 
are protected. 

An individual's rights are to be particularly guarded 
where, as here, the basis for the petitions is an assessment 
determination made unilaterally by the IRS. The amount 
of the assessment is at issue before the Tax Court which has 


made no final determination. 


To sustain its petitions, the government made a number of 


allegations. Some of these allegations were contested by 


the answer of FNCB, but most were subject to proof requirements 


G&. 


because of the FNCB answer of "no knowledge or information 


sufficient to form a belief as to the truth ... of the allega- 


ELONE) toes In the district court proceeding, the. government 
did not prove allegations contained in its petitions, nor was 
it required to do so. It is respectfully submitted that 

this was reversible error. 

Of greatest significance, however, is the unfairness of 
utilizing a proceeding which does not include the participa- 
tion of Dr. Meissner who is the real party in interest and 
the unfairness of not permitting him to put the government 
to its burden of proof, a burden the government may well not 
be able to sustain in this case. For example, the taxpayer 
should be permitted to explore vigorously such issues as whether 
appellee complied with the requirements of the Internal Revenue 
Code and the regulations thaveunter,” whether jurisdiction 
was properly invoked,” whether notice and demand were duly 


Bor., United States v. Bonaguro, supra; for example, because 


of the requirement that the jeopardy assessment be made by a 
District Director, jeopardy assessments have been enjoined 
where made by a lesser official. See, 8 CCH Standardj Fed. Tax 
Rept. 95620.05; see also, United States v. Giordano, 416 

U.S. 505 (1974). 


9 ‘ : 
“For example, see Point I, Supra. 


made? and whether, as each petition alleges, "no assets 


sufficient to satisfy the outstanding tax liability of the 
taxpayer have been found in this or any other jurisdiction 


by the petitioner or its agents, other than such property as 


(emphasis adgea).** 


The District Court failed to resolve the contest of facts 
raised by the answer of FNCB and foreclosed other potential 
challenges to the government's factual allegations by excluding 
Dr. Meissner, the only real party in interest, from the case. 
To say that the government's allegations need not be proved 
in accordance with the applicable standards of proof is to 
say that the action of the District Court in granting the 
petitions is a mere formality. 

Hence a reversal is requested in order to permit inquiry 
into the factual basis for the allegations. 

10. ; 

See Point II, supra. 

This must be false because the government made the exact 
same allegation in each petition. In addition, it made the 
same allegation in a similar petition to break into and search 
Dr. Meissner's safe deposit box in the Mellon Bank in Pittsburgh. 


See United States v. Mellon Bank, N.A., Civil Action No. 
74-717 (D.C. W.D. Pa.). 


ARGUMENT 
POINT IV 

THE GOVERNMENT'S APPARENT OBJECTIVE IN ENTER- 

ING AND SEARCHING THE SAFE DEPOSIT BOXES IS 

TO OBTAIN EVIDENCE, CONSTITUTING AN INVALID 

PURPOSE REQUIRING DENIAL OF THE PETITIONS. 

As noted by the Supreme Court in Reisman v. Caplin, 

375 U.S. 440, 449 (1964), an IRS summons may be challenged 
by the taxpayer on any appropriate grounds, including: 

"(T]he defenses that the material is sought for 

the improper purpose of obtaining evidence for 

use in a criminal prosecution ...." (Citation 

omitted). 

The taxpayer in this case seeks to challenge the petitions 
on these grounds. 

The safe deposit boxes were sealed on April 10, 1974 so 
that no one could get in and nothing could get out. The 
government then waited almost six months before filing its 
actions to search the safe deposit boxes. Failure of the 
government to follow up on its levy of April 10 to get into 


the safe deposit boxes under the jeopardy assessment has 


lent emphasis to its admissions concerning the purpose of 


the petitions: 


"On October 4, the Government filed duplicate 
petitions ... for the sole and limited purpose 
of learning about the contents of the safe 
deposit boxes." Brief of the United States 

in opposition to Dr. Meissner's Motion for Stay 
Without Bond Pending Appeal, p. 2. 


Until final resolution of Dr. Meissner's Tax Court 
petition, the government is precluded by statute | from 
selling any property seized pursuant to a Notice of Levy 

, :; i 
except for "perishables" which are not at issue here. 

By entering the safe deposit boxes in this case the 
government is apparently acting contrary to its own rules: 

"However, before property is seized, a deter- 

mination should be made as to whether the mere 

filing of a notice of lien would be adequate 

protection during the suspended period." 

Internal Revenue Manual §5352. 

It is submitted that the government's motive is not the 
collection of revenue, which is the only valid purpose for 
entering the boxes, but rather the search for evidence. A 
grand jury investigation in the Southern District of New 
York into the matters arising out of SEC v. Vesco, et al., 
Supra, in which Dr. Meissner is a defendant has been ongoing 
since at least 1973. The United States Attorneys office has 


advised that Dr. Meissner is a target of this grand jury 


investigation. In addition, the IRS has had an open criminal 


1256 U.S.C. §6863(b) (3). 


13 
The government urges that such items as stock warrants 


are perishables within the meaning of the statute. Even if 
this interpretation is correct, which is highly questionable, 
the taxpayer could always arrange with the IRS to effect 

a sale of such items, with an IRS lien attaching to the proceeds. 


investigation since at least the beginning of 1974 but no 
decision on prosecution has been made at the investigative 
level. Nevertheless, the same government prosecutor who 

is handling the SEC grand jury investigation, recently 
initiated a simultaneous gra.d jury investigation concerning 
Dr. Meissner's income taxes even though the IRS investigation 
is still open. 

It is clear that the government may very well be seeking 
to enter the boxes for an improper purpose--to search for 
evidence and to use such evidence as it may obtain to further 
its criminal investigations against Dr. Meissner. Thus, 


14 
the petitions should have been denied. 


eT 


l4nne Fifth Circuit recently observed in a jeopardy 
assessment case that Congress did not intend "that by 
merely following the formal procedures of section 686l, 
the IRS should have thereby <omplete license to act arbi- 
trarily and in bad faith and for other than the purpose of 
preserving revenue." Sherman v. Nash, supra, at 1084 (3d 
Cir. 1973) (emphasis added). 


ARGUMENT 
POINT V 
DR. MEISSNER'S FOURTH AND FIFTH AMENDMENT 
RIGHTS HAVE BEEN VIOLATED BY THE ILLEGAL 
SEARCH AND SEIZURE. 
The facts in this case compel the conclusion that 
the government's search of the two safe deposit boxes, the 
seizure of the items in the Chemical box and the taking of 
an inventory of the items in the FNCB box violate Dr. 
15 
Meissner's Fourth and Fifth Amendment rights. 
The government should not be permitted to circumvent Dr. 
Meissner's constitutional rights by use of the petitions. 
Dr. Meissner has property rights in the box space, and he 


has property rights in all the personal property he owns that 


the boxes contained. He continues to have rights in personal 


property seized by the government. See, €.g., 26 Uas Cx 


6335(b) which provides that "the Secretary or his delegate 


shall as soon as practicable after the seizure of the property 


give notice to the owner 4 


(emphasis added). See also, 


26 U.S.C. 6336 and 6337. 


1Sthe circumstances under which Dr. Meissner seeks to 
assert his constitutional rights show a very real threat of 
criminal prosecution in light of the ongoing grand jury 
investigation arising out of the circumstances involved in 
the SEC civil case and in light of the simultaneous IRS 
criminal and grand jury investigations of Dr. Meissner's 
tax affairs.’ See Point IV, supra. 


In a case closely parallel to the instant one, this Court 


upheld a taxpayer's assertion of his Fourth and Fifth Amend- 


ment rights. United States v. Guterma, 272 F.2d 344 (24 CiP. 
1959). In Guterma the government sought books, records and 
documents of the taxpayer from a safe located on the premises 
of a third party corporation. Only the taxpayer, and not 
the third party safeholder, had the ability (the combination) 
to open the safe. As in the case at bar, the government 
would have had to search the safe to determine what items, 
if any, belonged to the taxpayer. This Court refused the 
government entry into the box. The Guterma case was recently 
discussed favorably by the Supreme Court in Couch v. United 
States, 409 U.S. 3: 333, (nck (1973) 1° 

If the government wants to search the box for the purpose 
of making additionalassessments, the petitions before this 
Court are not a valid means of doing so; if it wishes to 
obtain evidence for a criminal prosecution, these petitions 


are not the proper method. 


16 : F 
°-In Reisman v. Caplin, supra, at 449, the Supreme Court 


affirmed the right of an intervenor to assert constitutional 
defenses in a suit by the taxpayer's attorney's for injunctive 
relief against the IRS to prevent the taxpayer's accountants 
from being compelled to surrender the taxpayer's audit reports 
and papers pursuant to an IRS summons. The High Court held 
that "the witness may challenge the summons on any appropriate 
ground," and went on to note that “in the event the taxpayer 
is not a party ... he, too, may intervene." 


The Court below had jurisdiction to deny the petitions 
based on either or both of the constitutional arguments. 


Dr. Meissner should have been permitted to make these argu- 


ments.+/ As the Supreme Court noted in United States v. 


Powell, 379 U.S. 48, 58 (1964), acase involving Fourth and 
Fifth Amendment privileges in a challenge to an IRS summons: 


"Tt is the court's process which is invoked to 
enforce the administrative summons and a court 
may not permit its process to be abused." (foot- 
note omitted). 


For these reasons a reversal is requested. 


17 the Supreme Court has recently held that a person may 
not be compelled to produce incriminating material ina 
civil case because his Fifth Amendment rights would not 

be adequately protected in a subsequent criminal proceeding. 
Maness v. Meyers, 43 U.S .U..W.. 4143, 4147 (oan. 15, 1975). 


CONCLUSION 


For the reasons set forth above, it is respectfully 


requested that the judgment of the District Court should be 


reversed, the petitions dismissed and all property seized 


from the two safe deposit boxes returned. 
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